LlopgaTtkoBi maTepiann

|.KypoBcbka, [NprHUpMN «BEpXOBEHCTBA MpaBa» [k NPOBIOHUIA MPUHLMN Nnpasa
€C, 2016 https://instzak.com/index.php/journal/article/download/258/260

2. AHgpoluyk I'. CynoBa npakTuka baraTbox KpaiH €C CBigunTb Npo nepesary
HaLJOHAIbHOrO KOHCTUTYLLIMHOIO S1adly Hafd, €BPOMNENCHKM

3. Homy pileHHs HanBULLOro cyay HiMeY4rH1 CTaBuTb Nifg, CYyMHIB KITHOHOBY
3acany €C https://www.radiosvoboda.org/a/jees-i-konstytuciinyj-sud-
nimechchyny/30612355.html

4. |.3abokpurubkuni. MNpumat npaa €C Ta BEPXOBEHCTBO KOHCTUTYLI:
BMIPILLIEHHS NMTaHb CMiBBIAHOLLEHHS Ha CyQOBOMY piBHI (Ha Npuknaai ®PH Ta ITani)
http://www.apdp.in.ua/v71/25.pdf

BrHKHEHHS npaBa €C nocTaBu/io OeKifibka BaXK/IMBUX NMUTaHb
TEOPETNYHOIO Ta NPaKTUYHOIrO XapakTepy, amke BUSBWIOCA LLO OOHI 1 Ti
caMi NPaBOBIOHOCUHI PEryo0ThLCA | NpaBoM €C, i HaUioHaTbHVIMIN
NpaBoBVIMN HOPMaMK. LLIO pobuTtn, KOU Lji HOPMU NPOTURIYaTL oaHa
OOHiIN, SKi HOPMU NiONSaranTb 3aCTOCYBAHHIO Y KOXKHI OKPEMI CUTyalLLil"?
Y Hapinge €C cyb’eKTUBHVMK NpaBamMm Ta 060B’a3kamMu 6esnocepegHbLO
disNYHMX Ta FOPUONYHUX OCIB?

TeKCTn yCTaHOBYMX 4OrOBOPIB BiAMOBiAewr Ha L MUTaHHSA HE
MICTUIX, a BIOMNOBIOHI CMIOPWY BUHVKA/IN, Y PILLEHHSIX 32 TakKMMK NO30BaMI
LLIOAO CYMNEepeYHOCTEN Y MONTOXKEHHSAX HALLIOHAIbHOMO 3aKOHO4ABCTBA Ta
ycTaHoB4uKx gorosopis €C Cyn €C cchopmyoBaB NEBHI MPUHLIAMM.

ToTprMytoUMCh KOHLENLLT «HOBOIro npasonopsgky» Cyn €C
3abe3neymB XUTTE3OATHICTb Ta eMEKTVBHICTb HaaHALIOHAIbHNX
NPaBOBKIX HOPM CHOPMYIHOBABLLM NPUHLUMNK Npasa €C, Hacamnepen,
LoA0 BepxoBeHcTBa npasa €C T1a npavol ail npasa €C. OcHoBHa
YacTuUHa Taknx «PyHgaMeHTanbHYX» pilleHb Cyany €C npunagae Ha 1960-
1970 p.p., amKe y OroBopi Npo €BPOonencbke EKOHOMIYHE
CMiBTOBAPUCTBO He BY/10 MOJIOXKEHb LLOA0 HOPUONYHOI CUN HOPM CaMOro
OOrOBOPY.

Hopatkn 0o JlicaboHCbKOI yrogy MIicTaTh deknapauito 17 woa0
BULLIOT FOPWAOWNYHOI CUNN.



17. Jeknapauis Wwoao BALLOT FOPUANYHOI CIn

KoHdepeHLis Haraaye, WO 3rigHO 3 YCTaUIeHM NpeueaeHTHUM npasomM Cyay
€Bponencbkoro Cogdy [1oroBopm Ta 3akoHOAaB4i akTu, yxBaneHi COo30M Ha OCHOBI
[lorosopis, MatTb BULLLY HOPUONYHY CUTY MOPIBHAHO 3 3aKOHO4ABYMMK aKTami
JepykaB-4neHiB 3rigHo 3 yMOBaMW, BCTAHOBAEHVMU MPELEOEHTHVIM MPaBOM.

KoHMepeHLjis TakoXX BMpiLLKIa NpuedHaT y Buriagi Jonarka oo Lporo
3akN4HOro akty BucHoBoK HOpuanyHoi ciy>kbr Paoy woao BULLOT FOPUOWHHOT CUMW
3akoHogaBcTBa €C, Wo MicTUTbed Yy aokymeHTi 11197/07 (JUR 260):

MpynHUMN BepxoBeHcTBa npasa €C o3Ha4vae, Wo HOpMM LjEl
NpPaBoOBOi CUCTEMUN MaOTb BULLLY IOPUONYHY CUITY, HDK HOPMIK NpaBoBUX
CUCTEM Aep>KaB-4/ieHiB

OaHe i3 NepLUnx, 3HAKOBKX pilLleHb By10o BHeECeHO 1964 poky y
cnpasi 6/64 Costa v ENEL (https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A61964CJ0006), ne cyn €C
chopMyIoBaB PO3YMIHHS MPUHLIMNY BEPXOBEHCTBA Npasa €C

CyTb Crnopy: KOHMMIKT NofioXeHb Yroam npo €EC Ta itanincbkoro
3aKOHOOABCTBA LWOA0 HaLioHaNi3aul eNeKTPOEHEPreTUYHOI KOMMAHil.

PileHHa:

3 . By contrast with ordinary international treaties, the EEC treaty has
created its own legal system which, on the entry into force of the treaty,
became an integral part of the legal systems of the member states and
which their courts are bound to apply.

By creating a community of unlimited duration, having its own
institutions, its own personality, its own legal capacity and capacity of
representation on the international plane and, more particularly, real
powers stemming from a limitation of sovereignty or a transfer of powers

' Cnpasa Costa v ENEL € LikaBoto Ta Noka3oBo, TOMY PEKOMEHYETLCH
o3HanomuTcy i3 Ti aHanisom How European Law Became Supreme: the making of
Costa v. ENEL https://jeanmonnetprogram.org/wp-content/uploads/JMWP-05-
Amedeo-Arena.pdf



from the states to the community, the member states have limited their
sovereign rights and have thus created a body of law which binds both
their nationals and themselves.

The integration into the laws of each member state of provisions
which derive from the community and more generally the terms and the
spirit of the treaty, make it impossible for the states, as a corollary, to
accord precedence to a unilateral and subsequent measure over a legal
system accepted by them on a basis of reciprocity. Such a measure
cannot therefore be inconsistent with that legal system. The law stemming
from the treaty, an independent source of law, could not because of its
special and original nature, be overridden by domestic legal provisions,
however framed, without being deprived of its character as community law
and without the legal basis of the community itself being called into
question.

The transfer by the states from their domestic legal system to the
community legal system of the rights and obligations arising under the
treaty carries with it a permanent limitation of their sovereign rights.

The obligations undertaken under the treaty establishing the
community would not be unconditional, but merely contingent, if they
could be called in question by subsequent legislative acts of the
signatories.

OcHoBHI aprymeHT Cyay:

1) [Mprenrytoumnch 0o €C, geprkaBn-4ieHn Noroguance, LWo
Oyae CTBOPEHO OKPEMUM MPaBOMOPAOOK, AKUN CTaHE YaCTVHOK NPaBOBUX
CUCTEM Oep>kaB-yrieHiB. [lepenatoyn 4acTuHy npas Ta 060B’A3KIB
CniBTOBAPUCTBY, AeP>KaBn MOroguancsa Ha OBMeEXXEHHST CBOIX CyBEPEHHMX
npas;

2) 3 hyHKLOHaNbHOI To4kM 30py Cya, 3a3HaqvB, Lo
BEPXOBEHCTBO NpaBa €C € BU3Ha4YaIbHUM 019 JOCATHEHHS Linen
CMiBTOBapPWCTBA;

3) HeJOTPUMaHHSA NPUHLMNY BEPXOBeHCTBa Npasa €C npur3sene
00 VIOro HEOHAKOBOIrO 3aCTOCYBaHHS Y Aep kaBax-4sieHax,
He3abeaneyeHHs1 banaHcy Mk npasa Ta 060B’g3kaMy JeprkaB, LLO
BUHVKAOTL i3 IX YuneHcTBa 'y €C

4) HeJOTPUMaHHSA NPUHLMNY BEPXOBeHCTBa Npasa €C npur3sene
00 0bMexXeHOoI edhekTVBHOCTI HOPM npaea €C




[NpUHUMN BEPXOBEHCTBA npasa byB AeTasli3oBaHni Yy NOAasbLUIX
pilueHHaAx Cyay

1) CTOCOBHO KOHCTUTYLNHVX HOPM

CyThb cropy: NonoXeHHa Pernamenty €C npoTuvpivath NpUHLUMNam
HaLLiOHAa/IbHOrO KOHCTUTYLLIMHOIO npaea o0 cBoboau NianpUEMHULIbKOI
LISNBHOCTI

PilueHHs:

3. Recourse to the legal rules or concepts of national law in order to judge
the validity of measures adopted by the institutions of the Community
would have an adverse effect on the uniformity and efficacy of Community
law. The validity of such measures can only be judged in the light of
community law. In fact, the law stemming from the treaty, an independent
source of law, cannot because of its very nature be overridden by rules of
national law, however framed, without being deprived of its character as
community law and without the legal basis of the community itself being
called in question. Therefore, the validity of a community measure or its
effect within a member state cannot be affected by allegations that it runs
counter to either fundamental rights as formulated by the constitution of
that state or the principles of a national constitutional structure.

2) CTOCOBHO afiMiHICTPATUBHMX aKTIiB iHOMBIQYa/IbHOrO XapakTepy

CyThb Cropy: 4n 3abopoHa, dKka cynepednTb cBOOOO HagaHHs MOCYT,
BCTaHOBJIEHA 00 BCTYNy AepxkaBu-yneHa go €C He 3arasibHUM
abCTPaKTHVIM MPaBUIOM, a KOHKPETHUM IHAMBIOYaTbHUM
aAMIHICTPATUBHUM PILLEHHAM, SKe Habpano 3aKOHHOI CUAW, NOBUHHA BYTU
iIfHOpOBaHa NPV OLiHLI OIMCHOCTI WTpady, HaKIageHoro 3a
HEeOOTPUMaHHSA LiET 3aD0POHK MICNA OaTtn NpueaHaHHA gep»xasu o €C

PiLLeHHs:

since the provisions of the EC Treaty are directly applicable in the legal
systems of all Member States and Community law takes precedence over
national law, those provisions create rights for the persons concerned




which the national authorities must observe and safeguard, and any
conflicting provision of national law therefore ceases to be applicable.

3) CTOCOBHO fji NprHUMNY BEpXoBeHCTBa npasa €C y Yaci

CyTb cropy: Simmenthal SpA nogas NO30B A0 iTanincbKoro cyay npo
NOBEPHEHHS CrJIa4eHOoro 360py 3a BETEPUHAPHY MEPEBIPKY TOBApPY Ha
hpaHLy3bKO-ITaninCbKOMy KOPAOHI, apKe Taka NepeBipKa cyrnepeymna
nonoxxeHHa [orosopy npo €EC. Cyn €C BUHIC pilLeHHs NPOo
NPOTUMNPABHICTb Takyx 300pPIB. ITaNiNCbKMIN Cyn 3060B’A3aB NOOATKOBY
agMiHiCcTpaL,to ITanii NoBEpPHYTU criyladeHumn 36ip, dka 3ayBaxkuna, Lo
HaLliOHa/TlbHa HOPMa CroYaTky Mae ByTu ckacoBaHa. ITaninceknm cyp,
3HOBY 3BepHyBcA 00 Cyay €C o0 HEOOXIAHOCTI BU3HABATM HOPMY, LLIO
npoTVpPIUnMTL NpaBy €C, Bigpasy HE3aKOHHOO, UM CJlif, 3aCTOCOBYBATU
npouenypy ckacyBaHHsI.

PiLLeHHs:

17. Binbw TOro, BiANOBIAHO A0 MPUHLMMY BEPXOBEHCTBA MNpaBa
CniBTOBAPUCTBA B3AEMO3B’A30K Mi>K MOJIOXEHHAMM [10roBOpY i HOpMamu
iIHCTUTYTIB CNiBTOBAPUCTBA, SKi MatoTb NPAMY [it0, 3 0OHOro 6oKy, Ta
MOSTIOXKEHHAMY HaLiOHATbHOIO NMpasa aep»kas yieHiB CriBToBapucTBa — 3
IHLLOro, TakuiA, LLO L MOJIOXKEHHSA 3 HAOPaHHAM YMHHOCTI HE TiNIbKUK
aBTOMATUYHO POBAATL HEQIMCHUMN By Ob-SKi MOJIOXXEHHS YAHHOIO
HaLiOHaIbHOrO MpaBa, LLO CYNePeYnTb 1M, ane TaKOXX — OCKISTbKV BOHU €
HEeBIO EMHOK YaCTVHOK NPAaBOMNOPSAAKY Aep>KaB-YIEHIB | MAOTb
BEPXOBEHCTBO Ha TEPUTOPII KOXHOI 3 Aep>kaB — yeHiB CniBToBapncTBa
— POBNATE HEMOXJIMBUM MPUMHSATTA HOBKX HALLiOHAIbHUX 3aKOHOOABYMX
aKTIB TIEKO MIPOKD, AKOK BOHWM HECYMICHI i3 MOSIOXEHHAMM MpaBa
CniBTOBapuCTBa.

18. [lincHo, byap-ske BU3HAHHS FOPUONYHOI CI 3a HaLLiOHATbHMM
3aKOHOOABYMMY aKTaMU, LLIO CTOCYKOTbCS cdepu, B akit CniBTOBapUCTBO
3[IMCHIOE CBOK 3aKOHO4aBYY Baay, abo iHWKM YYHOM € HECYMICHMW 3
NOJIOXKEHHAMM NpaBa CnisToBapucTea, By10 6 PIBHO3HAYHE 3anepeyeHHIO
edheKTVBHOCTI 3000B’A3aHb, 6e3YMOBHO Ta 6e3BiAK/INYHO MPUNHATUX
JepxxaBamMm-dneHamy CnistoBapucTea 3a [1oroBopoMm, i noctaBuio 6 nif
3arposy 3acagu PyHKLioHyBaHHA CniBTOBapuUCTBa.

21. 3 yCbOro ckasaHoro BUMMBAE, LLIO KOXKEH HaLLiOHa/IbHUIA Cy A, SKAW
[i€ B paMKax CBOEI opUCOMKLT, 3060B’3aH1Y 3aCTOCOBYBaTV MNPaBoO




CniBTOBapUCTBA Y NOBHOMY OOCS3I Ta 3axmLLUaT npasa, SKUMU BOHO
HaOiNsge NPMBaTHMX OCIB, BIOMOBISIOYM Y 3aCTOCYBaHHI Byob-KOro
MOSIOXKEHHS, 9K Oit0HOro, Tak i ManbyTHbOIro HaLiOHAIbHOIrO
3aKOHOABCTBA, SAKe MOXE CYnepeynTy HopMi npasa CniBToBapucTea.2

TaknM YMHOM, NPUHLMN BepXxoBeHCcTBa Npasa €C NPosBSETLCA Y TOMY,
LLIO

1) Y pagai, konv ogHi 1 Ti cami NPaBOBIOHOCUHM BPEryIbOBaHO
HopMamMu Npaea €C Ta HaLjioHa/IbHOro Npaea i Li HopMI
cyrnepeyaTtb, TO ByOb-AKUN KOPUCOVKLIVHUIA OpraH Oep»aBu-yieHa
Y HaLOHasIbHUIA Cy [, MOBUHHI 3aCcTOCyBaT HOPMY npasa €C;

2) HauioHanbHi cyam NOBUHHI TIyMa4uT HOPMI HaLOHaIbHOrO npasa
3rigHo HopM npasa €C° 0Na YHNKHEHHS NogasibLUVX MPOTUPIY.

1. Hapante xapakTepucTky «3HakoBux cnpas» Cyay €C: 6/64 Costa
v ENEL, 196/ Simmenthal SpA, po3kpuinTe CyTb Cropy, NMO3WLLIO
nosuBaya Ta BianoBigada, BUOKPEMTE MUTaHHS, NMOCTaBJIEHE HA
po3rnsg Cyay €C, chopMyItONTE KOPOTKO PILLEHHA Cyay Ta POJb
PILLEHHS Yy CcTaHOBMEHHI npaBa €C.

2. o € cninbHOro ta BigMIHHOIO Y PO3YyMIiHHI Ta peani3awil MpUuHLMNY
BepXxoBeHCTBa npasa €C NPUHLMNY BEPXOBEHCTBA Mi>XXHAPOOHOIO
npasa?

3. TTOACHITb, Y 9KMX MexXax cyam HiMewdmHmn cnpumimaroTb
BepxoBeHCTBO Npasa €C. 15 LUbOoro:

2 Mepeknag, B3aT0 i3
https://rd.ua/storage/lessons/509/270BuTar%203%20piweHHa%20Cyay%20€C%20y%20cnpasiNe106.77.pdf

3 [vB. pileHHs y cnpasi 14/83 Van Colson «lt is for the national court to interpret and
apply the legislation adopted for the implementation of the Directive in conformity with
the requirements of Community law. This is insofar as it is given as discretion to do so
under national law»; a Takox y cnpasi Poptawski, C-573/17 «national law must be
interpreted in conformity with EU law, by virtue of which the national court is required,
to the greatest extent possible, to interpret national law in conformity with the
requirements of EU law, is inherent in the system of the treaties, since it permits the
national court, within the limits of its jurisdiction, to ensure the full effectiveness of EU
law when it determines the dispute before it»



(a) osHamomTecs i3 N.53-54 pieHHa PegepanbHOro KOHCTUTYLIMHOIO
cyny HimeyunHu y cnpasi Honeywell* Ta 3po6iTb BUCHOBOK, UM
0BMeEXYE Cy[, BEPXOBEHCTBO NpaBo €C, npoaHanizymte KOHCTUTYLLIHI
MOJIOXKEHHS, 3a3HA4Y€EHI Y PILLEHH.

53. The law of the European Union can only develop effectively if it supplants
contrary Member State law. The primacy of application of Union law does not lead to a
situation in which contrary national law is null and void. Member States’ law can, rather,
continue to apply if and to the degree that it retains an objective area of provision
beyond the field of application of pertinent Union law. By contrast, contrary Member
States’ law is in principle inapplicable in the field of application of Union law. The
primacy of application follows from Union law because the Union could not exist as a
legal community if the uniform effectiveness of Union law were not safeguarded in the
Member States (see fundamentally ECJ Case 6/64 Costa/ENEL <judgment of 15 July
1964> [1964] ECR 1251 para. 12). The primacy of application also corresponds to the
constitutional empowerment of Article 23.1 of the Basic Law, in accordance with which
sovereign powers can be transferred to the European Union (see BVerfGE 31, 145
<174>; 123, 267 <402>). Article 23.1 of the Basic Law permits with the transfer of
sovereign powers — if provided for and demanded by treaty — at the same time their
direct exercise within the Member States’ legal systems. It hence contains a promise of
effectiveness and implementation corresponding to the primacy of application of Union
law.

54. ...Unlike the primacy of application of federal law, as provided for by
Article 31 of the Basic Law for the German legal system, the primacy of application of
Union law cannot be comprehensive (see BVerfGE 73, 339 <375>; 123, 267 <398>).

(6) Tako>X O3HAMOMTECS i3 PEKOMEHJOBAHNMIN IXKepenamMm Ta
NOSICHITbL NO3ULIK0 KOHCTUTYLINHOIO cyay HiMeuYumHN LWoao 0OMEXXEHHS
NPUHLMNY BepxoBeHCTBa npaBa €C OO0 OCHOBOMO/IOXHUX MNPaB,
komneTeHuUil €C (omB. n.48 piweHHsa y cnpasi Brunner v the European
Union Treaty 1994°).

[48] There is accordingly a breach of Article 38 of the Constitution if an Act that opens up
the German legal system to the direct validity and application of the law of the (supra-
national) European Communities does not establish with sufficient certainty the powers that
are *89 transferred and the intended programme of integration24. If it is not clear to what
extent and degree the German legislature has assented to the transfer of the exercise of
sovereign powers, then it will be possible for the European Communities to claim functions
and powers that were not specified. That would be equivalent to a general enablement and

4

https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2010/07 /r
s$20100706_2bvr266106en.html.
TekcT KoHeTutyuii @PI https://www.btg-bestellservice.de/pdf/80201000.pdf

5> http://www.proyectos.cchs.csic.es/euroconstitution/library/Brunner Sentence.pdf




would therefore be a surrender of powers, something against which Article 38 of the
Constitution provides protection.

[55] The Federal Republic of Germany, therefore, even after the Union Treaty comes into
force, will remain a member of a federation of States, the common authority of which is
derived from the member-States and can only have binding effects within the German
sovereign sphere by virtue of the German instruction that its law be applied. Germany is one
of the 'Masters of the Treaties', which have established their adherence to the Union Treaty
concluded 'for an unlimited period' (Article Q) with the intention of long-term membership,
but could also ultimately revoke that adherence by a contrary act. The validity and
application of European law in Germany depend on the application-of-law instruction of the
Accession Act. Germany thus preserves the quality of a sovereign State in its own right and
the status of sovereign equality with ther States within the meaning of Article 2(1) of the
United Nations Charter of 26 June 1945.

[99] Inasmuch as the Treaties establishing the European Communities, on the one hand,
confer sovereign rights applicable to limited factual circumstances and, on the other hand,
provide for Treaty amendments (through a normal procedure and a simplified one) this
distinction is also important for the future treatment of the individual powers. Whereas a
dynamic extension of the existing Treaties has so far been supported on the basis of an open-
handed treatment of Article 235 of the EEC Treaty as a 'competence to round-off the Treaty'
as a whole, and on the basis of considerations relating to the 'implied powers' of the
Communities, and of Treaty interpretation as allowing maximum exploitation of Community
powers (‘effet utile')57, in future it will have to be noted as regards interpretation of enabling
provisions by Community institutions and agencies that the Union Treaty as a matter of
principle distinguishes between the exercise of a sovereign power conferred for limited
purposes and the amending of the Treaty, so that its interpretation may not have effects that
are equivalent to an extension of the Treaty. Such an interpretation of enabling rules would
not produce any binding effects for Germany.

4. OxapakTepuadymnTe aK iTaslincbKi Cyam Crnpummani BEPXOBEHCTBO
npasa €C, 4n BU3HAETLCHA BEPXOBEHCTBO NpaBa €C Ha
KoHcTtuTyujeto ITanii?

5. Y BM3HaKOTb paHLy3bKi Cyam BepxoBeHCTBO npasa €C
(NpoaHaniaynte c1.55 Ta 88-1 KoHcTUTyUji DpaHLii), Y1 BU3HAETHCA
BepXxoBeHCTBO NpaBa €C Ha KoHcTuTyLujeto PpaHLiji.




